RAJASTHAN REAL ESTATE REGULATORY AUTHORITY, JAIPUR
Comp. No. RAJ-RERA-C-2021-4281

Kanti Dixit						    ….. Complainant
VERSUS
Unique Developers Pvt. Ltd.	   		        ....Respondent 



Present



Hon’ble Shri Salvinder Singh Sohata, Member

1. None present on behalf of complainant
2. Ms. Unnati Vijay, Advocate present on behalf of respondent


 Reserved on 26.08.2022

                                                               Date of Order: 01.09.2022


O R D E R


The factual matrix of the case is that complainant and co-applicant of the impugned unit Divy Dixit filed an application before the promoter respondent for booking of a unit. Pursuant to aforesaid application a flat buyer agreement dt. 31.12.2009 was executed between the promoter and complainant only. Complaint No. RAJ-RERA-C-2019-3327 by Divy Dixit was filed against project NRI Premium Suits and Queen Park, bearing registration No. RAJ/P/2017/583 (lapsed on 31.12.2021) was lodged for claiming refund. On the behest of the promoter, the complaint was dismissed as agreement for sale was not executed  by Divy Dixit and solely it was executed by the instant complainant only. After dismissal of the aforesaid complaint on dt. 19.02.2021 the complaint under consideration is filed before us.

Complainant alleged that in the said project booking was made and agreement for sale was executed on 31.12.2009 with regard to flat super area of 1548 sq. ft. Against agreed consideration of Rs.17,02,800/- complainant had paid Rs. 12.10 lac deposited Rs. 1.60 lac on 15.11.2009 and Rs. 10.50 on dt. 04.04.2009..

In the light of clause No.24 of the agreement, possession of the unit (which was never allocated to the complainant) was likely latest by 29th November, 2011. Promoter miserably failed to hand over the possession, therefore, it is prayed for refund with interest and compensation. It is also pleaded to award penalty against the promoter with regard to deficiency of services.
Promoter respondent filed their reply and agreed upon with regard to execution of agreement. But, maintainability of complaint in lack of jurisdiction is challenged as compensation by the complainant is also claimed for deficiency of services and breach of the terms and conditions of the agreement. It is vehemently prayed that prior to consideration of the merit of the case jurisdiction issue is to be decided. Despite execution of the agreement for sale by the promoter with complaint an objection is raised that the complainant was not an allottee in the project. It is further averred in the reply that the unit no. was not allocated to the complainant. Therefore, they may not be treated as a bonafide complainant and not entitled to claim refund. It is also highlighted that Divy Dixit respondent No.2 is not an allottee. Therefore, she is not a necessary party. Accordingly, reply filed as preliminary objection and prayed for dismissal of the complaint.

During the course of hearing, learned Advocate on behalf of respondent prayed that in the light of aforesaid reply, a chance for final reply is to be provided but looking to the details mentioned therein the reply and instant proceedings being summary proceedings in nature, the prayer of the respondent was disallowed and allowed to submit written submissions if they are inclined after hearing of the arguments. Learned Advocate on behalf of respondent has made available the written submissions on 29.08.2022. We scrutinized the record on the basis of the written submissions made available by the respondent.

Complaint filed by Divy Dixit was called for examination. We are not agreed with the contention of the promoter that complainant is not a bonafide allottee. Complainant along with his daughter Divy Dixit approached before promoter with a proposal for allocation of the unit and promoter executed an agreement for sale on 31.12.2009 in favour of the complainant. Therefore, we may treat that complainant was a bonafide allottee. The terms and conditions enumerated in the agreement for sale mandates that the status of the complainant is an allottee of the project. Therefore, contention of the promoter are disallowed.

With regard to mis-joinder of respondent No.2 Divy Dixit, it is categorically mentioned that under the provision of Rule 35 (1) of the Rajasthan Real Estate (Regulation and Development) Rules, 2017, the application filed online in form “N” is an original application. Complainant Kanti Dixit is a sole complainant and subsequent to filing of the instant complaint, a detailed complaint was filed and name of Ms. Divy Dixit as respondent No.2 is entered upon. In the light of aforesaid statutory provision original complaint is in form “N” and if name of the any additional party is added unless a leave is granted by the Authority and no one is allowed to implead as a party. Therefore, on the basis of the name appeared in the detailed complaint, we are not convinced to treat that respondent No.2 Divy Dixit is a necessary party in the eye of law. There is only one set of complainant i.e. Kanti Dixit.

With regard to allocation of unit, it is prima facie proved that despite expiry of expected delivery date promoter failed to allocate the specific unit to the complainant. During the course of arguments, it was stated that complainant herself should have contacted for allocation of unit and it was reported before the Bench that complainant side never approached in this regard before the promoter. The record available on file proves otherwise story. An e-mail trail w.e.f. 28.04.2015 to 17.11.2019 is available on file. The aforesaid conversation through e-mail also indicates that an outstanding amount Rs. 5,17,440/- is only to be paid against consideration for delivery of the unit. Therefore, we are not convinced with the arguments of the promoter side that complainant side never contacted with the promoter after aforesaid remittance. Furthermore, once an agreement was executed and it is categorically mentioned therein the terms and conditions of the agreement, complainant is having a status of allottee. Therefore, it was duty of the promoter to allocate a particular unit prior to execution of agreement or subsequent to agreement. Promoter categorically failed to discharge his obligation with regard to allocation of a certain unit to the complainant. Therefore, on the very basis of that a specific unit was not allotted, complainant may not be treated as an aggrieved party is not sustainable.

Advocate on behalf of respondent was categorically refused to annex the documents along with the written submissions whichever is not produced on record. Irrespective of the aforesaid directions, various documents partially completion certificate dated 27.12.2021, copy of minutes of meeting dated 31.10.2021 by JDA and communications dated 22.03.2013, 21.09.2010 and 05.01.2007 is annexed with the written submissions. The aforesaid documents are not liable to be considered filed without leave of the Court.
During the course of arguments and in the written submissions, an objection is also raised by the promoter side that on the documents of agreement for sale is not signed by the complainant herself and some one another had put signature on her behalf. The issue during course of arguments of query was made from the counsel of the respondent, once aforesaid agreement was executed in presence of the representative of the promoter i.e. Director of the Company, we are not agreed with the contention of the promoter after a long gap. In case the aforesaid agreement was not executed by complainant herself why the respondent promoter has executed the aforesaid agreement in absence of complainant and if such was the situation, the agreement should have not been executed by them. On the face of record the Bench not being a handwriting expert we are hesitant to be agreed with the promote side. We would like to mention that the signature of the complainant are available at page No.13 of agreement marked as “A” and aforesaid signature appears to match with the signature available on application for allotment marked as “B” available in file of Complaint No. RAJ-RERA-C-2019-3327.

After browsing of the website of the Authority, it is found that validity of registration is expired on 31.12.2021 and the project is under lapse category. Although, we are not agreed to allow the record made available with written submissions, despite that it is indicated through completion certificate dated 27.12.2021 was obtained. It is pertinent to mention that a set of reply was filed before the Authority on 01.04.2022. There is none of the mentioned with regard to aforesaid completion certification which indicates that promoter intentionally or malafidely concealed the facts or the aforesaid documents was not in existence upto filing of reply dated 01.04.2022. Furthermore, under the scheme of the Act i.e. section 11 (4) and 19 (10) of the Act mandate that copy of the completion certificate and occupancy certificate is to be transmitted along with the copy of offer, promoter side failed to report why an offer along with copy of the aforesaid completion certificate dated 27.12.2021 is not made available to the complainant herself or reported to the Authority. In this particular case it is evident on the face of record that without allocation of unit an offer for possession was not possible and promoter claims a part of the project is complete and it is reported before the Bench that promoter is agreed to hand over the alternate unit to complainant. We are not having any right to allow promoter to exchange the unit of the complainant with the consent of the Authority.
	It is crucial to note that promoter in the earlier complaint filed by co-applicant for booked flat Divy Dixit’s complaint was dismissed on the ground of objections raised by promoter and in the instant complaint being a co-applicant and executor of the agreement for sale is also being denied the status of an allottee irrespective of categorically mentioned as allottee in the agreement for sale. In this way for both of the complaints promoter side claims that complainant were not aggrieved party but it is not being indicated by the promoter who was the bonafide allottee between the aforesaid complainants. It is appalling that promoter denies complainant as an allottee but make an offer through written submissions that an alternate offer is to be provided to complainants. We may not be agreed that double-edged arguments. Complainant either might be an allottee or not to be in the category of allottee. On the basis of the agreement, prima facie, complainants proved herself as an allottee but in the light of objection with regard to status of allottee is not being accepted by the promoter. We are constrained to refund with interest for the deposited amount by the complainant. It is indispensible that once promoter denies complainant as an allottee on the basis of so-called partially completion certificate, promoter is not having any entitlement to debar from her for claiming refund.
	Promoter assigned various grounds for non-completion of project as per specified schedule. We do not deem it fit to discuss in the light of terms of agreement for delivery of possession with regard to grounds for delay in completion of project. The terms of agreement are sacrosanct and complainant be obliged accordingly.

In the light of aforesaid discussions, complaint is allowed. Respondent promoter is directed to refund the deposited amount with interest @ 7.5% highest MCLR of SBI+2% within 45 days w.e.f. 01.12.2011. Complainant is having liberty to approach before the Adjudicating Officer with regard to claiming of compensation.


(Salvinder Singh Sohata)
Member
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